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Managing Human Resource Risk
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There is no absolute way to avoid all risk at your nonprofit organization. However, there are simple actions that can be 

taken at nonprofits, large and small, to ensure your organization has solid risk fundamentals. Organizations need to 

look at all the risks throughout their entire operation and incorporate risk management into all planning and decision-

making.

A great place to begin a review of your risk management policies is within the human resources function. When 

developing a risk management plan for your nonprofit HR activities, there are a number of areas to focus on. This 

eBook will get you started. 

The following subject mater is based on the top HR-risk topics historically discussed on our Nonprofit HR Hotline.

Introduction

The information contained herein is provided as general advice and has been abridged from numerous sources and should not be construed as legal advice or 
opinion, and is not a substitute for the advice of counsel.
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501(c) Agencies Trust is a national organization created by a dozen nonprofits in 1982 that helps nonprofits leave the 

state unemployment tax system and become reimbursing employers.

Under federal law, 501(c)(3)s can opt out of the state unemployment insurance tax system and simply reimburse the 

state for any paid benefits. Instead of paying a flat state tax rate, 501(c) Agencies Trust can help them build a reserve 

account that they own and that earns interest through sound conservative investing. 501(c) Agencies Trust monitors 

and handles all unemployment claims and reimburses the state for any paid claims.

The program currently has almost 1,500 participants and saves those nonprofits an estimated $20 million annually. 

We are the oldest and largest such organization in the nation.

To learn more about 501(c) Agencies Trust go to www.501cTrust.org.

About Us
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Documentation

Why do we write things down? To remember 
an activity, to describe any action, incident or 
event. Documentation is important to not only 
an employee’s supervisor and the employee, it’s 
also helpful for the organization’s leadership to 
understand the employee’s work experiences 
and potential hotspots. Good documentation is 
also important to assist with decision making and 
support. Training supervisors and organizational 
leaders on how to create good documentation 
helps to create a positive, consistent and stable 
organization.

ALL employment events
Typically, employees want to do a good job, feel 
engaged in their work, feel valued, and work toward 
something “bigger” than themselves.  Most people 
want to work in a culture that supports a positive 
rather than a punitive culturally based organization.

Road map
If you view documentation as a road map for 
improvement and eventually success, you’re on 
the right track! If your employees can SEE where 
they have come from, and where they are on the 
road to, you will likely have a very strong and 
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sustainable team. If supervision changes hands, 
good documentation will provide the new leader with 
a better understanding of each individual employee. 

Legal considerations
The primary purpose of documenting an employee’s 
experience should not be to anticipate legal 
issues. However, there are legal considerations. 
Documentation in an employee’s file and 
organizational emails are “discoverable” should you 
be faced with a wrongful termination suit.  The best 
way to avoid legal issues in documentation is to train 
your supervisors to be S.M.A.R.T. 
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Documentation (cont.)
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Specific –Specify clearly & 
simply what needs done, 
when it’s to be done & who is 
to do what & how they are to 
accomplish it. 

Measurable – Ask questions 
as to how much? How many? 
How will you/they know they 
are done? Remember to 
include quality, quantity, time 
frame & cost (if applicable). 

Attainable – Make sure that 
the objectives are reachable. 

Realistic – Objectives should 
match the level of complexity 
with the employee’s 
experience & capabilities.

Time bound – Clearly define a 
time frame for all the above!

Document clearly and carefully 
using the S.M.A.R.T. method for:

• Performance appraisals
• Recordkeeping

• Coaching/counseling
• Leaves

Personnel files
Why documentation in an employee’s personnel file 
is important:

• Celebrating successes
• Creating a history
• Checking for understanding
• Road map toward improvement 
• Protecting the employee and the 

organization

Individuals should never be left out of the 
documentation going into their personnel file. A 
conversation should always accompany any notes 
if your intention and goal is truly improvement and 
success based.  An employee should not be surprised 
by what is in their personnel file.

The standards of proof, for the good and not so 
good, are no less stringent for a small nonprofit 
organization than for a corporate giant. In the eyes 
of the law, if it’s not documented, it didn’t happen.
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Having an Outdated / Incomplete Handbook

While there are mandated policies (some state, 
some federal) we all must abide by, there is no 
law requiring an Employee Handbook. However, 
without one, you are bound to fall into inconsistent 
practices and those practices can legally be viewed 
as “good as” written policies. Remember that a good 
handbook can be your best friend if faced with a 
lawsuit. It can also be your worst enemy. You want 
your handbook to be used by your lawyers as a 
shield in litigation not a weapon of mass destruction 
by the plaintiff’s lawyers.

Guidelines
These are the rules and regulations for YOUR 
organization. These set the tone for your 
organization’s culture, aligning with your goals, 
vision and mission. Make sure they are not too 
narrowly written that they hinder your organization 
and create a very controlling legalistic organization. 
It is a fine line. Write your policies with your best 
employees in mind and not your worst.

Compliance
Compliance should cover federal, state, local laws 
& regulations as well as complying with policies, 
procedures and your internal ethical standards. 
It’s critical to ensure that your handbook contains 
the proper legal disclaimer language to ensure 
that nothing in your handbook contains a promise 
of employment, benefits or somehow implies an 
employment contract.
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Implementation 

1. Meet with ALL staff to clearly communicate your 
policies and procedures.  

2. Make sure that everyone receives a copy.  
 

3. Have ALL staff sign an acknowledgement that 
they have been provided a copy, reviewed it and 
know that for the duration of their employment 
with your organization they will follow the policies 
and procedures set forth. 

4. Allow ample time at rollout and throughout the 
year for questions.  

5. Monitor that staff are following all your policies 
and procedures!  

6. Keep referring to them.  

7. Audit them annually for changes and updates. 

Having an Outdated / Incomplete Handbook (cont.)
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Hire Right

Hiring is risky business. It’s critical to take the time and 
fully investigate the potential new hire; from sourcing, 
to initial selection, through multiple interviews & the 
risky detailed reference checks and the even riskier 
background check. The reality is, every hire is a risk 
to one degree or another. People can blow you away in 
an interview and then crash and burn once on the job. 
Take your time. Don’t panic and hire a “warm body.” 

Applications vs. resumes
A resume is a tool to highlight a candidates good 
qualities and experience and is used to sell themselves. 
Resumes are not signed attesting that the information 

is verifiable, true and correct or viewed as legal 
documents that can be used in court.  Applications are. 

Interviewing
The interview is the first opportunity for the candidate 
and the organization to get to know each other. It is a 
chance to see if there is a potential fit. Have a set of 
questions ready to ask and know what answers you are 
looking for. 

Conditional offer letter
We suggest making a conditional letter of offer prior 
to running a background check. The conditional 
offer letter should state the position being offered, 
clear and indisputable wording that the position is 
contingent on a successful background check, and 
that you have the right to rescind the offer if the 
results are unsatisfactory. List the starting date, 
initial pay rate, and any other details specific to your 
organization.

Reference checks
ALWAYS do reference checks. A reference list (3 
minimally, better 5) should contain references 
that include peers, direct reports, supervisors and 
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Hire Right (cont.)
Page 10

individuals external to their organizations whom they 
worked closely with. You shouldn’t check references or 
do background checks without written authorization.  It 
is illegal to do a background check without permission. 
Obtain a signed release giving you permission to check 
both named and un-named references as well as to 
conduct a background check, if the position requires 
one.  If your phone calls are not returned or you aren’t 
getting detailed information, go back to the candidate. 
Let them know you cannot make a decision until you 
get good detailed feedback from their references.

Background checks
Your organization may require, through federal, state 
and/or industry specific regulations, that certain 
positions require a background check. Many states 
have laws regarding background checks. Be careful 
and consistent in your practices. Check all state and 
local laws prior to spending the time and money on a 
background check. Always get written authorization 
before proceeding.

Documentation
Document, document, document. Document the 
entire hiring process and keep the pieces together 
according to your state’s particular laws. Different 

states have different standards for what you keep 
and how long you keep your hiring records. 

Onboarding
Onboarding is one of the most overlooked parts 
of the hiring process. It is important and, like 
your handbook, sets the tone for the employment 
relationship. A good onboarding program delivers 
many benefits to your organization by infusing 
a sense of belonging as well as giving critical 
information. New employees can’t succeed without 
information and direction. It should be designed to 
help new hires find out more about the culture of the 
organization and the people they will be working with. 
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Not Having Good Job Descriptions

Job descriptions are the blueprints for your 
organization’s positions in that they detail the layout 
and important aspects of a job. The job description 
has an application in virtually every aspect of 
employment, from recruiting & selecting, onboarding, 
performance planning & development, regulatory 
compliance, as well as to defining compensation. 
When done properly they set the framework for 
everything that gets done in an organization. 
Appropriately defining and documenting jobs helps 
minimize HR risk as well as helping to accomplish 
your organizational goals and fulfilling your mission.

Recruitment
Well written job descriptions help you in your 
selection process and tell candidates what you are 
looking for and expect. It also helps you address 
questions from those whom you do not choose to 
hire. Your job descriptions should provide a clear 
picture of the necessary requirements so that you 
are able to identify and select the best fit between 
the job and the candidate.

Orientation
When you have accurate, up-to-date well written job 
descriptions, your newly hired employees are better 

able to understand more fully what the organization, 
their supervisor and co-workers, expect. Orientation 
and adjustment to a new job can’t be overstated. All 
new employees should be instructed to regard their 
job description as a frame work or starting point for 

their career at your organization.

Job classification
Job descriptions are typically used as critical 
supporting documents when it comes to establishing 
a job’s exempt or non-exempt status. Ensure that 
they are clear in identifying the level of skill, effort, 
risk and responsibility required by the job.
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Not Having Good Job Descriptions (cont.)

ADA
The ADA doesn’t require job descriptions, but without 
them it is very difficult to consistently define the 
requirements of the duties and responsibilities, let 
alone define exactly what the “essential functions” of 
the job are so that you can identify if the applicants 
and employees are able to perform with or without 
reasonable accommodation. It also provides an 
important framework for the interactive conversation 
you may need to have with a current employee.

Performance appraisals
Job descriptions are the starting point for discussing 
performance. When performance fails to meet 
expectations, the job description provides direction 
for further training. Those well defined duties and 
responsibilities are critical factors as well when it 
comes to evaluating an employee’s readiness for pay 
increases, promotions and succession opportunities.

Bottom line, well written job descriptions provide 
an organization with solid legal backing about 
any decisions made about jobs and people. Your 
job description must be accurate, consistent, and 
regularly reviewed for necessary updates. We 
suggest annually at the very least. We know it is 

time consuming, however, it is time well spent 
because an outdate description can worthless and 
potentially harmful (risky HR business) to the 
organization. 

Go to www.eeoc.gov/facts/ada17.html for job 
description help and how to determine essential 
functions. 
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Keeping Poor Performers

One bad apple 
may spoil the 
whole bunch. 
Like a virus, 
toxic employees 
or bad apples, 
can subtly--or 
overtly--spread 
their counter 
productive 
attitudes or 
actions and 
often impact 

the whole workplace. Their harmful and antagonistic 
attitudes and actions can easily spread to other 
employees. Your good workers resent the Lazy Larry’s. 
Your good employees don’t want to work with the lazy, 
negative, and apathetic. This also applies to the “Bad 
Employee, Really Trying’ situation. If you let them stay 
you’re hurting  them as well as the other employees in 
your organization. Every position filled by a bad apple 
is a position that can’t be filled with a great employee. 
Without great employees, you won’t have a great 
organization.                  
                                                                

Violating policies
You remember those policies you recently worked so 
hard on? Your supervisors may be violating them on 
a regular basis. When you keep employees who call 
in sick repeatedly or violate your anti harassment 
policy, you are making your handbook redundant as 
well as a possible weapon of mass destruction. What 
happens to the good supervisor who does toe the 
line and expect their program/department employees 
to follow the rules? You may find your organization 
fighting a discrimination or wrongful discharge 
lawsuit.

Toxic environment
Are you allowing a cancer to spread or creating 
a workplace that’s become a hostile work 
environment? Negative traits are contagious and 
can severely hurt and even destroy an organization. 
A bad apple will eventually affect your employees, 
customers and service delivery. Why should the 
good employees follow the rules if there are no 
consequences or the rules are only haphazardly 
applied?
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Morale issue
Over time, highly motivated and positive employees 
who have tried and failed to improve things will 
move on to other organizations and those more 
comfortable in a negative or non productive 
environment will stay. The longer these dynamics 
continue, the worse the environment generally 
becomes. All of this combines to distract even high-
performing employees from promoting organizational 
goals and quality client service delivery.

Organizational effectiveness
Bad apples are high maintenance and require more 
management attention and concern. The time you 
spend on the bad apple(s) can’t be spent on your 
clients or your good employees. Errors by bad apples 
often cost us not only time but real money by the 
loss of clients. Our good employees also resent the 
bad apples as well as the supervisors who turn a 
blind eye, which then impedes their effectiveness.   
Bottom line, your bad apples affect the organization 
as a whole and often mean you aren’t fulfilling those 
organizational goals, vision, and mission.

Keeping Poor Performers (cont.)
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Terminations

If you have a bad apple, you have a few choices: 
coach them to improve their performance, fire them 
or do nothing. Done in the wrong way, firing someone 
can open your organization up to liability and lawsuits. 
Unfortunately, there are situations where terminating 
an employee may be your best option. Doing nothing, 
(One Bad Apple…), can be risky in terms of costly loss 
of production, morale issues and potential charges of 
discrimination.

At-Will
Most states are at-will, meaning that an employer 
can terminate an employee at-will for any 
(nondiscriminatory) reason at all. This is a two way 
street. The employee can quit at any time for any 
reason. Even though at-will employers may terminate 
employees for any reason, terminations are easier 
to defend when they are justified by a legitimate 
business reason. 

Policies & past practice
Is the decision to terminate consistent with previous 
actions of the organization? Has the organization 
administered discipline in a consistent manner? You 
want to ensure that employees of a protected class 
are treated the same as employees outside the 

protected class who engaged in similar conduct, under 
similar circumstances.

State & federal laws
You need to take into consideration any local, state 
and/or federal laws that may prohibit your termination 
of an employee. Example: Whistleblowing, Age 
Discrimination, Religious Discrimination, etc.  

Documentation
We’ve said it before and we are going to say it 
again, DOCUMENT! An important rule of thumb is 
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Terminations (cont.)

to document everything related to the employee’s 
dismissal.  If an employee is terminated for poor job 
performance, you should have on file all performance 
appraisals, back up documentation, signed notices of 
improvement, and a rough written transcript of what is 
said during the termination meeting.  

Privacy
Treat your employees with respect. Make sure that 
you find a private neutral space to deliver the news, 
out of earshot of others. The nature and details of the 
termination is nobody’s business. 

Timing
There is no good time to lose your job. However, we 
believe early morning or late in the day and any day 
but Friday is best. 

Final pay
Follow your state’s laws regarding timing of pay and 
what is to be included. It’s best to err on the side of 
generosity when at all possible. Ensure that the pay 
stub clearly defines what is being paid.

Exit plan
Dignity and respect are the words of the moment. 
Think through how the meeting will happen. Have 
a box ready for them to pack up their belongings 
or better yet, allow the employee an opportunity to 
schedule a time when other employees are not around. 
If  violence is a possibility, consider alerting your local 
police department and don’t hesitate to call 911.

Communicating with co-workers
This is a tricky area, especially in light of all the 
sources of social media and electronic communication. 
It is entirely possible that many of your employees 
will know as soon as the terminated employee hits the 
parking lot. Their version of events may or may not be 
the truth. It isn’t your place to correct the story. The 
best thing to say, if asked, is simply, “Bob Smith is no 
longer employed by this organization.” Period. End of 
sentence. 


