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CONTESTING UNEMPLOYMENT

Whether it’s downsizing and layoffs, a resignation, or something more specific, losing an 

employee can create stress and an unpleasant workplace environment. Depending on the 

situation, what follows can be equally stressful. Any time a person becomes jobless or 

under employed, he or she can file for unemployment benefits. However, not every former 

employee is entitled to receive unemployment benefits. The determination of the former 

employee’s eligibility is up to the laws of the state in which the claim is filed. However, the 

information or lack thereof provided to the state by the employer, in response to the claim, 

will have a direct impact on whether or not benefits are paid. 

INSURANCE CLAIMS
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HISTORY OF UNEMPLOYMENT INSURANCE

Unemployment insurance as we know it has been a federal policy for over 80 years, 

having been signed into law – as part of the Social Security Act – by Franklin Roosevelt in 

August of 1935. Prior to that, seven states had enacted their own forms of unemployment 

insurance, starting with Wisconsin in 1932.1 

There was push-back against the idea of a federally-mandated unemployment plan. Until 

that time the responsibility of taking care of unemployed workers had fallen to the unions 

or, in some cases, individual companies.2  Some people thought it would be unconstitutional 

to have the federal government oversee such a plan.3  The Department of Labor states that 

in 1937 the Supreme Court ruled the Social Security Act constitutional; two years after it 

was signed by the President. All 50 U.S. States and the District of Columbia have instituted 

unemployment insurance laws. Puerto Rico did in 1961 and the U.S. Virgin Islands adding 

them in 1978.4

Designed to “stabilize the economy and alleviate personal hardship stemming from 

involuntary job loss,” the unemployment insurance system is “based on Federal law, but 

administered by state employees under state law.”5 The federal government taxes for-

profit businesses at a fixed 6.0 percent on the first $7,000 of each employee’s earnings. A 

portion of these taxes are returned to the employer. Most employers receive a maximum 

credit of up to 5.4% against the FUTA Tax due to the state unemployment tax they pay. If 

the state has an outstanding loan with the federal government that has not been repaid 

on time, the amount not returned depends upon how long the state has been delinquent 

on the repayment. In addition, to the federal government’s ability to tax, each state as well 

as Puerto Rico and the U.S. Virgin Islands has enacted its own tax rates and wage base on 

which the tax is applied.
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CURRENT STATE OF

As the needs of the workforce have changed over the last 80 plus years, so has the 

Unemployment Insurance system. When FDR signed the Social Security Act into law 

in 1935, it only applied to organizations employing eight or more people; 20 years later 

organizations with at least four employees were covered and by the 1970s the system 

expanded to include organizations with at least one employee.6 

Other notable changes have been made to the length of benefit coverage. Over decades 

most states increased their coverage from 16 to 26 weeks. Montana offers up to 28 weeks 

and Massachusetts up to 30 weeks. However, more recently, because of economic and 

fiscal concerns, eight states have reduced the maximum number of weeks available to 12 to 

20 depending on the state’s unemployment rate. . Coverage has also been extended, with 

federal help, beyond 26 weeks during major recessions. 

Disqualification provisions have also seen an evolution since 1935. Initially an individual 

who quit a job, was fired for misconduct or refused suitable work would still be eligible for 

benefits after a certain period of time.7 Even before 1945 those stipulations were becoming 

more strict.8  It is this latter part that becomes the lynch pin of whether or not an employer 

will be charged for a claim for unemployment benefits.

An employer is required to respond to all claims and provide all the details regarding the 

reason(s) for separation. Based on the unemployment laws in the state, benefits may or 

may not be payable. However, further pursuit of claims filed by employees who were laid 

off or discharged for inability to perform the job are not worth contesting. These are the 

kind of income losses that unemployment benefits are meant to cover. 

This does not mean that a “legitimate” unemployment claim does not have other potential 

issues that may need to be addressed by the state, such as special pay upon separation or 

the claimant’s availability for work.  However, these exceptions are often state-specific and 

will not be covered here.

UNEMPLOYMENT INSURANCE

6

www.501c.com   |   800.631.2967   |   information@501c.com



Misconduct, though, is no longer automatically covered by unemployment insurance. 

A claim for unemployment by someone who was fired for actions that are intentional 

and injurious to the employer’s interests can—and in some cases should—be contested.10 

There is often a huge discrepancy between what employers believe is misconduct versus 

what the states define as misconduct.. However, in general misconduct is defined as 

work conduct that is willful or harmful. The conduct must also be within the employee’s 

control. Normally the final incident determines whether benefits are allowed based on the 

separation reason.

Many people presume that if someone quits a job, that employee is not entitled to 

unemployment benefits and, to a degree, that is true. A person who quits merely because 

he or she does not care for the job is not likely to be eligible for unemployment benefits. 

However, if an employee quits with good cause, he or she could still receive unemployment 

benefits. States define good cause as a reason in which a reasonable and prudent person 

who wants to remain employed would leave work under the same circumstances.11 

CURRENT STATE OF

UNEMPLOYMENT INSURANCE (CONT.)
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It seems like it should be straightforward. A person is laid off or terminated for minor 

infractions and they get paid. Someone who quits or is terminated for misconduct 

shouldn’t. Someone files a claim for benefits, the organization contests and it’s all over. It’s 

not always that easy and there are some gray areas with both the misconduct allegation 

and the concept of quitting with good cause.

Example: The power of social media. 

Let’s say a person, after work hours, from home, posts something on the Internet that 

is deplorable and offensive to a number of people. Even though that person is not 

representing their employer, other Internet users have traced the employee back to their 

place of employment. They are now bombarding both the organization with information 

about the employee and the on-line escapades as well as leaving negative reviews 

about the organization for associating with the employee. The employee is immediately 

terminated. 

Does that employee qualify for unemployment benefits?

Possibly. There have been cases throughout the country similar to our scenario that have 

allowed benefits for the employee – and not. If the former employee files for benefits, the 

organization has some decisions to make. Contesting an unemployment claim requires 

work on the part of the company or organization. Proper documentation and details are 

required to support the position of why an individual should not be eligible.

WHEN TO FIGHT AN

UNEMPLOYMENT CLAIM
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NOTICE OF UNEMPLOYMENT CLAIM FILED

It all starts with a Notice of Unemployment Claim Filed. An 

organization needs to reply promptly to the notice with correct 

information regarding the employee’s wage information and the 

cause of unemployment—sometimes referred to as separation—

which will fall into three categories: layoffs, discharge, and voluntary 

quit.12 Any organization receiving claim filed paperwork should pay 

attention to the deadlines provided on all notices from the state. 

The response needs to be timely since Unemployment Agencies 

must move quickly to pay someone who is out of work. Therefore 

these notices and deadlines often have a quick turnaround,13 in 

some places it’s ten days to respond.14  Also, due to unemployment 

insurance integrity laws, failure to respond accurately and timely 

could result in the employer being penalized in the manner of 

monetary penalties and loss of rights – like not being able to appeal 

a decision.

Employers should provide all the documentation they have to 

support the termination within the time allotted by the state. 

If the reason for separation was a voluntary quit, a copy of the 

letter of resignation and/or details regarding the reason for 

quitting need to be provided. If the individual was discharged, the 

documentation should include the date and specifics of the final 

incident that led to the termination as well as copies of prior related 

warnings. Additionally, it is important to include copies of signed 

acknowledgments of the rules and regulations that may have been 

violated. Proper disciplinary paperwork becomes key when fighting 

a claim. A good paper trail is sometimes the only thing that can 

protect an employer from an unwarranted claim for benefits.
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If benefits are awarded to the separated employee, the organization can appeal the 

determination. The unemployment insurance statures in that state that apply to the reason 

for separation will still  ultimately determine if that claim will move forward or be denied.15

The state will issue its decision via an “initial determination” (each state calls it something 

different) to both parties. Either side can appeal the determination if they have met all the 

state deadlines for accuracy and response. The next step will typically put the case before 

an administrative law judge or referee (every State uses a different term). Some states, 

such as Florida, require a request for redetermination before one can appeal to a hearing. 

A Notice of Hearing will be sent to each party that provides the vital information about 

presenting information to the judge. It will include the date, time, place and the applicable 

unemployment statutes that will be discussed.

Prior to the hearing, the only information the judge will have is what was submitted for the 

initial determination. The notice of hearing will provide instructions as to the ability to submit 

additional documentation for the hearing. If those instructions are not followed, the judge will 

not be able to consider the additional evidence that may be needed to support your case.

If an organization fails to file the proper paperwork or have a representative attend the 

hearing, then the only additional information the judge will have access to is that which the 

employee presents and what was made available during the initial determination. Once the 

case gets to the judge, it’s not normally possible to submit information at a later date.16

The parties will be notified of the judge’s decision in writing. This decision can be appealed 

to a Board of Review. In some states there may be additional avenues of appeal through the 

state’s judiciary system.

NOTICE OF UNEMPLOYMENT CLAIM FILED (CONT.)
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PREPARE FOR CLAIMS

Nonprofit organizations are not required by law to pay the state unemployment insurance tax 

on each individual employees’ taxable wages as offered by the state in which they operate. 

However, they are required to pay for unemployment claims, so those that choose not to pay 

the state unemployment insurance tax must reimburse the state for any claims paid by the 

state. If a 501(c)(3) organization does not pay the state unemployment tax and has no claims 

of unemployment filed against it, it doesn’t have to pay any money to the state. Click here 

for more information about the unique options nonprofits have in relation to unemployment 

insurance.

The best way to avoid unemployment liabilities is to not have claims filed against you. 

While there is no sure-fire way to completely avoid a claim, there are some practices any 

organization can put into place to help lessen the chances of a claim or be better prepared to 

fight those that need to be contested. It all starts with the hiring process.

•	 Every job within an organization should have a clear job description. Each new 

hire should be provided a copy of the job description and it should be thoroughly 

discussed and reviewed with that new hire. 

•	 Every person within the organization should be provided with an employee handbook 

that details expectations of employees, as well as the order of disciplinary measures 

taken before a termination. Every employee should sign an acknowledgment form 

that they have received the handbook. (If an employee refuses to acknowledge 

the handbook, note that an attempt was made to obtain acknowledgment.) The 

application of the rules and expectations should be consistent. 

•	 Document everything, from the basic information such as date of hire and pay scale, 

to unsatisfactory work performances and the aftermath—including warnings and 

suggestions for improvement.  

BEFORE THEY OCCUR
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•	 If need be, provide a written plan for improvement with specific problems to address, 

clear objectives to be met that should solve the problem, and deadlines for each. 

(Keep a copy for the personnel file.) 

•	 If an employee leaves a job, obtain a letter of resignation or document an attempt 

made to obtain a reason. Even if no letter of resignation is provided, an employer 

should document the reasons given as to why the person is resigning. 

The documentation of everything may seem tedious and time consuming, but it necessary in 

order to protect the organization and it can also cut back on some of the stress that arises 

when contesting a claim for unemployment benefits, especially if that claim goes before an 

administrative law judge. Consider it part of unemployment insurance—for the organization.

PREPARE FOR CLAIMS 

BEFORE THEY OCCUR (CONT.)
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HELPING NONPROFITS
SERVE AMERICA

501(c) Services, a 100 percent employee-owned company, has more than 35 years of 
experience providing full-service alternatives to state-run unemployment insurance 
programs.  We are the administrators of 501(c) Agencies Trust – a group of 1,500 
nonprofits nationwide – who collectively save over $20 million dollars annually using 
our services.

With the most comprehensive suite of services in the marketplace today, 501(c) 
Services is the only provider who can tailor unemployment programs to meet the 
financial and risk needs of organizations. For organizations wishing maximum 
protection, 501(c) Services can offer UInsure – the only admitted private 
unemployment insurance product to cover the cost of some or all of an organizations 
claims.

UNEMPLOYMENT OPTIONS FOR SELECT EMPLOYERS
Per the Social Security Act, 501(c)(3)s, government entities and tribally owned 
businesses have the option to “self-fund” their own unemployment benefits. Although 
most employers continue to use the default state unemployment insurance program, 
organizations who have elected to self-fund often see a considerable cost-savings and 
are able to put those savings back into their missions and programs.

Exploring unemployment funding alternatives is an option every nonprofit should 
consider.
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